
ContractofGuarantee

Section126definesacontractofguaranteeasunder:-

"A"contractofguarantee,isacontracttoperform thepromiseordischargetheliability,ofa

thirdpersonincaseofhisdefault".Thesectionfurtherprovidesthat:-

"Thepersonwhogivestheguaranteeiscalledthe"Surety",thepersoninrespectofwhose

defaulttheguaranteeisgiveniscalled"Principaldebtor"andthepersontowhom theguarantee

isgiveniscalledthe"creditor".

Aguaranteemaybeeitheroralorwritten".

Forexample:Atakealoanfrom abank.Apromisestothebanktorepaytheloan.Balsomakes

apromisetothebanksayingthatifAdoesnotrepaytheloan,"thenIwillpay".Inthiscase,Ais

theprincipaldebtor,whoundertaketorepaytheloan.Bisthesurety,whoseliabilityis

secondarybecausehepromisestoperform thesamedutyifthereisdefaultonthepartofA.

Thebankinwhosefavourthepromisehasbeenmadeisthecreditor.

Theobjectofacontractofguaranteeistoprovideadditionalsecuritytothecreditorintheform

ofapromisebythesuretytofulfillacertainobligation,incasetheprincipaldebtorfailstodo

that.

Ineverycontractofguarantee,therearethreeparties,thecreditor,theprincipalandthesurety.

Therearethreecontractsinacontractofguarantee.Firstly,theprincipaldebtorhimselfmakes

apromiseinfavourofthecreditortoperform apromiseetc.Secondly,suretyundertakestobe

liabletowardsthecreditoriftheprincipaldebtormakesadefault.Thirdly,animpliedpromiseby

theprincipaldebtorinfavourofthesuretythatincasethesuretyhastodischargetheliability

onthedefaultoftheprincipaldebtor,theprincipaldebtorshallindemnifythesuretyforthe

samewhenaborrowerandguarantorbothsignanagreementinfavourofabank,theyare

jointlyandseverallyliableunderthatcontract.

Thecontractofguaranteeisnodoubttripartiteinnaturebutitisnotnecessaryoressentialthat

theprincipaldebtormustexpresslybeapartytothecontractbyimplication.Thusthereis

possiblitythatapersonmaybecomeasuretywithouttheknowledgeandconsentofthe

principaldebtor.

PerformanceGuaranteebyBanks:

Sometimesbankgive"performanceguarantee(orperformancebond)onbehalfoftheaparty

toacontract.Thebankgivingsuchaguaranteeisboundbytheobligationundertakenbyit.The

performanceguaranteeisan"autonomous"contractandimposesan"absoluteobligation"on

thebankinitsterms.Abankguarantee;forallpurpose,shouldbetakentobeacredit-note

issuedbythebankinfavourofthepersoninwhosefavourthebankguaranteehasbeenissued,



anditshouldbeencashablejustlikeacreditnoteordinarilyunlesstheintentionofthepartiesis

otherwise.

Ifabankhasunconditionallyguaranteedthepaymentofpriceonthesupplyofgoodsbythe

sellertothebuyer,thebankisboundtohonourthisobligationandintheeventofanydispute

betweenthesellerandthebuyer,thebuyercannotobtainaninjunctiontopreventthebankfrom

honouringtheguarantee.

MainFeaturesofaContractOfGuarantee:

(1)TheContractmaybeeitheroralorinwriting:AccordingtoSection126,aguarantee

maybeeitheroralorwritten.Onthispoint,thepositionofIndiaisdifferentfrom thatinEngland.

AccordingtoEnglishLaw,foravalidcontractofguarantee,itisnecessarythatitshouldbein

writingandsignedbythepartytobechargedtherewith.

(2)Thereshouldbeaprincipaldebt:Acontractofguaranteepre-supposesaprincipledebt

oranobligationtodischargedbytheprincipledebtor.Thesuretyundertakestobeliableonlyif

theprincipledebtorfailstodischargehisobligation.Ifthereisnosuchprincipledebt,butthere

isapromisebyallonepartyinfavouroftheanotherforcompensatinginacertainsituation,and

theperformanceofthispromiseisnotdependentuponthedefaultofsomebodyelse,itisa

contractofindemnity.Thus,whenAandBgotoashop.ApurchasesgoodsandBtellsthe

seller"IfAdoesnotpayyou,Iwill",itisacontractofguarantee.Ontheotherhand,ifAisnotthe

principledebtorbutonlyBmakesapromisetotheshopkeepertopay,forinstance,Btellsthe

shopkeeper,"Lethim (A)havethegoods.Iwillbeyourpaymaster.Itisacontractofindemnity.

(3)Benefittotheprincipledebtorissufficientconsideration:Asinanyothercontract,the

considerationisalsoneededforacontractofguarantee.Forthesurety'spromise,itisnot

necessarythatthereshouldbedirectconsiderationbetweenthecreditorandthesurety,itis

enoughthatthecreditorhaddonesomethingforthebenefitoftheprincipledebtor.Benefitto

theprincipledebtorconstitutesasufficientconsiderationtothesuretyforgivingtheguarantee.

Thisisclearfrom Section127whichreadsasunder:

"Anythingdone,oranypromisemadeforthebenefitoftheprincipledebtmaybeasufficient

considerationtothesuretyforgivingtheguarantee".

Illustration:BrequestsAtosellanddelivertohim goodsoncredit.Aagreestodoso,provided

Cwillguaranteethepaymentofthepriceofthegoods.Cpromisestheguaranteethepayment

inconsiderationofA'spromisetodeliverthegoods.ThisissufficientconsiderationforC's

promise.

(4)Consentifobtainedbymisrepresentationorconcealment:Thecreditorshouldnot

obtainguaranteeeitherbyanymisrepresentationorconcealmentoranymaterialfacts

concerningthetransaction.Iftheguaranteehasbeenobtainedthatway,theguaranteeisinvalid.

Thepositionisexplainedbysections142and143whichreadunder:-



Section142:"Guaranteeobtainedbymisrepresentationinvalid.Anyguaranteewhichhasbeen

obtainedbymeansofmisrepresentationmadebythecreditor,orwithhisknowledgeand

assent,concerningamaterialpartofthetransaction,isinvalid".

Section143:"Guaranteeobtainedbyconcealmentinvalid.Anyguaranteewhichthecreditor

hasobtainedbymeansofkeepingsilenceastomaterialcircumstancesisinvalid".

Illustration:AengagesBasclerktocollectmoneyforhim.Bfailstoaccountforsomeofhis

receiptsandAinconsequencescallsuponhum tofurnishsecurityforhisdulyaccounting.C

giveshisguaranteeforB'sdulyaccounting.AdoesnotacquaintCwithB'spreviousconduct.B

afterwardsmakesdefault.Theguaranteeisinvalid.
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